behalf of Pasula v. Consolidation Coal Co.. 2 FMSHRC 2786, 2797-2800
(October 1980), rev'd on other grounds, sub nom. Consolidation Coal Co.
v. Marshall, 663 F.2d 1211 (3rd Cir. 1981); Secretary on behalf of
Robinette v. United Castle Goal Co.. 3 FMSHRC 803, 817-18 (April 1981).
The operator may rebut the prima facie case by showing either that no
protected activity occurred or that the adverse action was in no part
motivated by protected activity.  If the operator cannot rebut the prima
facie case in this manner, it nevertheless may defend affirmatively by
proving that it also was motivated by the miner's unprotected activity
alone and would have taken the adverse action in any event for the
unprotected activity.  Pa.sula, supra; see also Eastern^ Assoc. Jfeal Jforj).
v. FMSHRC, 813 F.2d 639, 642 (4th Cir. 1987); Robinette, supra; Donovan
v. Stafford Construction Co., 732 F.2d 954, 958-59 (B.C. Cir. 1984);
Boich v. FMSHRG, 719 F.2d 194, 195-96 (6th Cir. 1983)(specifically
approving the Commission's Pasula-Robinette test),  Cf. NLRB v.
Transportation Management Corp., 462 U.S. 393, 397-413 (1983)(approving
nearly identical test under National Labor Relations Act).

With respect to the first element of a prima facie case, the
Commission has held that a miner's work refusal is protected under
section 105(c) of the Mine Act if the miner has a reasonable, good faith
belief in a hazardous condition.  Pasula, 2 FMSHRC at 2793, 2796;
Robinette, 3 FMSHRC at 807-12.  See also Miller v. FMSHRG, 687 F.2d 194
(7th Cir. 1982).  The judge found that Maggard's allegation that he was
shocked by the cable was corroborated by the continuous mining machine
operator and three other witnesses.  8 FMSHRC at 816; Tr. 107-110, 113,
121-23, 130, 134-138.  While the operators' witnesses testified that the
trailing cable was in good condition and that it did not shock those who
handled it, the judge found this testimony to be undercut by prior
conflicting statements by those witnesses.  8 FMSHRC at 817.

The judge stated that witness credibility was critical to
resolution of the case and he found "[Maggard] and his supporting
witnesses to be more credible." 8 FMSHRC at 815. We have recognized
that a "judge's credibility findings and resolution of disputed
testimony should not be overturned lightly." Robinette, 3 FMSHRC at
813. See also Secretary of Labor on behalf of Bush v. Union Carbide
Corp.. 5 FMSHRC 993, 999 (June 1983).  Accord, Bjes v. Consolidation
Coal Co., 6 FMSHRC 1411, 1418 (June 1984).  We have reviewed carefully
the operators' allegations regarding the condition of the trailing cable
and the alleged shock suffered by Maggard.  We conclude that the
operators have not provided evidence so compelling to justify the
extraordinary step of overturning the findings of a trier of fact
resting on credibility determinations.  Thus, we conclude that
substantial evidence supports the judge's finding that Maggard had a
good faith, reasonable belief that handling the cable was hazardous.

Where reasonably possible, a miner refusing work ordinarily must
communicate to a representative of the operator his belief that a safety

or health hazard exists. Dillard Smith v. Reco, Inc., 9 FMSHRC ___,

Docket No. VA 86-9-D, slip op. at 4 (June 30, 1987); Simpson v. Kenta
Energy. Inc. and Roy Dan Jackson, 8 FMSHRC 1034, 1038-39 (July 1986),
appeal docketed sub nom. Simpson v. FMSHRC, No. 86-1441 (D.C. Cir.
August 7, 1986); Secretary on behalf of Dunmire and Estle v. Northern
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